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BOARD OF MANAGERS OF THE WEST VIRGINIA HOUSE OF DELEGATES’
RESPONSE TO CHIEF JUSTICE WORKMAN’S MOTION TO DISMISS ARTICLE XIV AS
UNCONSTITUTIONALLY VAGUE

Comes Now, the Board of Managers of the West Virginia House of Delegates
(hereinafter “Board of Managers”) in opposition to the Respondent Chief Justice Workman'’s
Motion to Dismiss Article XIV as Unconstitutionally Vague (hereinafter “Respondent”) and
hereby opposes said Motion for the reasons outlined below. In support of its response, the

Board of Managers states as follows:
l. ISSUES

The issue complained of by Respondent is that she claims that Article XV of the pleadings
is unconstitutionally vague and therefore has deprived the Respondent of due process rights to

notice, specificity, and an opportunity to defend herself. This claim raises numerous points of law

which must be examined. We begin with the applicable standard of review.
Il. APPLICABLE STANDARD OF REVIEW

The Respondent asserts that the applicable standards to be applied to this case are those
of criminal law and criminal procedure. It is through this lens that she asks the Presiding Officer
to view Article XIV. There are numerous problems with this request.

First, this is not a criminal proceeding. As we have stated numerous times elsewhere, all

issues surrounding impeachment are essentially political questions. The enumerated offenses



which the framers of our state Constitution sought to punish are, we contend, substantially the
same as those Hamilton noted when he wrote as Publius in Federalist 65; “those offenses which
proceed from the misconduct of public men, or, in other words, from the abuse or violation of

some public trust. They are of a nature which may with peculiar propriety be denominated

POLITICAL, as they relate chiefly to injuries done immediately to the society itself.”

Second, Article XIV does not allege any criminal activity by the Respondent. Moreover,
the Respondent does not specifically identify which portion of Article X1V she believes to be an
assertion of criminal activity. The Board of Managers believes and argues that the Respondent's
reliance on Article 3 Section 14 of the West Virginia Constitution, and upon State v. Wallace, 205
W Va. 155, 517 S.E., 2d 20 (1999), and State ex rel. Day v. Silver, 210 W. Va. 175, 556 S.E.2d
820 (2001), while applicable in a criminal proceeding in a court of law, have no place in this, a
purely political proceeding, which more closely resembles a civil proceeding. Mcreover, the West
Virginia Senate has its own rules of procedure, and has adopted Rules of the West Virginia Senate
While Sitting as a Court of Impeachment During the Eighty-Third Legislature, which are to govern
this proceeding.

The Board of Managers argues that the contents of Article XIV are wholly civil in nature
and are most akin to a breach of constitutional, judicial, or fiduciary duties; all of which would
ordinarily be remedied by purely civil actions. That is not to say that under the West Virginia
Constitution criminal conduct is not grounds for impeachment; high crimes and misdemeanors
certainly are listed as impeachable offenses. However, a simple reading of Article XIV shows the
House of Delegates crafted language which is more narrowly targeted at maladministration,
corruption, incompetency, and neglect of duty, not criminal activity. High crimes and
misdemeanors being nowhere alleged in the Articles of Impeachment as grounds, the rules of

criminal procedure have no role to play in this proceeding.



The policy of the State of West Virginia generally concerning Motions to Dismiss, as
articulated in the commentary upon Rule 12 of the West Virginia Rules of Civil Procedure, is to
decide cases upon their merits, and if the complaint states a claim upon which relief can be
granted under any legal theory, a motion to dismiss must be denied. All the Plaintiff is required
to do in any action before a Court or tribunal of this state is to set forth sufficient information to
outline the elements of his or her claim. While the Board of Managers is painfully aware that this
impeachment is not a process under the Rules of Civil Procedure, we do believe that these Rules,
furnish more effective guidance to the issues found in Article X!V then the rules of criminal

procedure.

Here, in this tribunal, the motion practice is governed by Rule 23 (a) of the Rules of the
West Virginia Senate While Sitting as a Court of Impeachment During the Eighty-Third Legislature
which states that “All motions, objections, and procedural questions made by the parties shall be
addressed to the Presiding Officer, who shall decide the motion, objection, or procedural question:
Provided, That a vote to overturn the Presiding Officer's decision on any motion, objection, or
procedural question shall be taken, without debate, on the demand of any Senator sustained by
one tenth of the Senators present, and an affirmative vote of a majority of the Senators present
and voting shall overturn the Presiding Officer's decision on the motion, objection, or procedural
question.” The Board of Managers argues that there are sundry reasons why the Presiding Officer
should not dismiss Article XIV of the Articles of Impeachment, as adopted by the House of

Delegates in House Resolution 202.

l. ARGUMENT

The Respondent Has and Will Continue to Have Adequate Due Process
Rights under Article XIV with Notice, Specificity, and Opportunity to
Defend.

Regarding the standard of review to be applied to this proceeding, the Board of Managers

confesses that there is little precedent to guide us in this undertaking. Litigation and decisions
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arising from impeachment proceedings are rare. Further, as our state utilizes a different—and

more relaxed—standard for impeachment than the Federal standards, the exact applicability of

many of these holdings to this proceeding is in doubt.

Federal impeachment proceedings have been challenged in federal courts on a number
of occasions. Significantly, the United States Supreme Court has ruled that procedural actions of
the United States Senate in an impeachment proceeding posed a nonjusticiable political question.

In Nixon v. United States, 506 U.S. 224, (1993), Judge Walter L. Nixon had been convicted
in a criminal trial on two counts of making false statements before a grand jury and was sent to
prison. He refused, however, to resign and continued to receive his salary as a judge while in
prison. The judge was thereafter impeached by the House of Representatives and removed from
office by vote of the Senate. He subsequently brought a suit arguing, specifically, that the
Senate’s use of a trial committee to take evidence in his proceeding violated the Constitution’s
provision that the Senate “try” all impeachments, arguing the Senate as a whole was required to
do so.

The United States Senate Supreme Court disagreed, noting that the Constitution grants
“the sole Power” to try impeachments “in the Senate and nowhere else”; and the word “try” “lacks
sufficient precision to afford any judicially manageable standard of review of the Senate’s actions.”
Nixon 227-9. This constitutional grant of sole authority, the Court reasoned, meant that the
“Senate alone shall have authority to determine whether an individual should be acquitted or
convicted” and how that process would therefore be arranged and laid out. In addition, because
impeachment functions as the “only check on the Judicial Branch by the Legislature,” the Court
noted the important separation of powers concerns that would be implicated if the “final reviewing
authority with respect to impeachments [was placed] in the hands of the same body that the
impeachment process is meant to regulate.” Nixon 235-6.

With respect, the Board of Managers is uncomfortable with the Presiding Officer
determining which Articles of Impeachment are or are not invalid, or which are sufficient or
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insufficient for any reason, given this precedent and given the West Virginia Senate’s unique
Constitutional duty, analogous to that of its Federal counterpart, as it “shall have the sole power
to try impeachments.” W. Va. Constitution. Art. IV, §9. It could, respectfully, even be argued as
a matter of concern that the Justices of the Court could have the power to select a Presiding
Officer who could then disallow for procedural reasons each of the very Articles under which they
were impeached, and thus, avoid any censure or scrutiny of their alleged wrongful acts. To quote
the United States Supreme Court in Nixon, because impeachment functions as the” only check
on the Judicial Branch by the Legislature,” it seems to us equally inappropriate for the potential to
exist for the “final reviewing authority with respect to impeachments [to be placed] in the hands of
the same body that the impeachment process is meant to regulate.” Nixon, |d. We believe it is
better to err on the side of caution and avoid any appearance of impropriety.

The last time a Motion to Dismiss was made in a Federal impeachment proceeding was
in the trial of President Clinton before the United States Senate. That was not upon motion by
the President's counsel, but rather, was initiated by a motion from one of the sitting senators, our
own Senator Byrd'. Dismissal of a case before the West Virginia Senate, once Articles of
Impeachment were tendered to that body by the House of Delegates, would, analogously, require
the consent of the Senate.

The posture of the Respondent is that the Respondent is making a Motion to Dismiss
based upon criminal precedent of State v. Wallace, 205 W.Va. 155, 517 S.E.2d 20 (1999) and
State exrel. Day v. Silver, 210 W. Va. 175, 556 S.E.2d 820 (2001). We believe that the precedent
in these holdings is easily distinguishable from the matter before this tribunal. Both cases are
purely criminal matters, whereas this matter is neither civil nor criminal, but a political proceeding
taken under West Virginia Constitutional authority. Moreover, as previously stated, Article X1V

does not contain even one allegation of the commission of a crime, rather it lays out a series of

! For the text of this day’s proceedings in that matter, see the transcript at
hitp://edition.cnn.com/ALLPOLITICS/stories/1999/01/25/transoripts/dismiss.html
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charges regarding failures to provide “reasonable and proper supervisory oversight of the
operations of the Court” and “failing to carry out one or more” of seven administrative activities
which would be expected from a constitutional officer overseeing an entire branch of government.
While good law for criminal tribunals concerning property crimes, we argue that the two cited
cases have no applicability here.

If, as we believe, that the usual and customary Rules of Civil Procedure can provide any
guidance in this matter in any way, they, and all precedent thereunder, argue against the dismissal
of Article XIV. Our Supreme Court stated in Dimon v. Mansy,198 W.Va. 40, 479 S.E.2d 339
(19986) that “the singular purpose of a Rule 12(b)(6) motion is to seek a determination whether
the plaintiff is entitled to offer evidence to support the claims made in the complaint.” “All that is
required to state a cause of action is a short and plain statement of a claim that will give the
defendant fair notice of what plaintiff's claim is and the grounds upon which it rests. The Supreme
Court has recognized that a motion under Rule 12(b)(6) should be viewed with disfavor and rarely
granted. If the complaint states a claim upon which relief can be granted under any legal theory,
a motion under Rule 12(b)(6) must be denied.” Brown v. City of Montgomery, 233 W.Va. 119,
126-127, 755 S.E.2d 653, 660-661 (2014) (citing Franklin D. Cleckley, Robin J. Davis, & Louis J.
Palmer, Jr., Litigation Handbook on West Virginia Rules of Civil Procedure, § 12(b)(6)[2], at 384—
88 (4th ed. 2012) (footnotes omitted)) “A trial court, in appraising the sufficiency of a complaint
on a Rule 12(b)(6) motion, should not dismiss the complaint unless it appears beyond doubt that
the plaintiff can prove no set of facts in support of his claim which would entitle him to relief”.
Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957).” Quoted in Syllabus Point
3, Chapman v. Kane Transfer Co., Inc., 160 W.Va. 530, 236 S.E.2d 207 (1977).

West Virginia has not adopted in its civil proceedings the Federal plausibility standard set
forth in Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007) requiring that a plaintiff “state a
claim to relief that is plausible on its face,” although we believe that this Article would survive that
heightened test. West Virginia law requires, rather, that a Court may not dismiss proceedings
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“merely because it doubts that the plaintiff will prevail, and whether the plaintiff can prevail is a
matter properly determined on the basis of proof and not merely on the pleadings.” John W.

Lodge Distrib. Co. v. Texaco, Inc., 161 W. Va. 603, 245 S.E.2d 157 (1978).

If this were a civil matter, and not a Constitutionally proceeding, Article X1V provides a
minimally sufficient expression of the rationales concerning the allegations for which the
Respondent stands accused and a reasonable and coherent statement of the conduct, or lack
thereof, which she engaged in which have given rise to the charges against her. The allegations
in Article XIV do not have to constitute the best expressed and most clearly delineated expression
possible of these charges, merely ones which are sufficient to give her adequate notice of what
plaintiff's claim is and the grounds upon which it rests, Brown, supra.

Respondent has had more than ample notice, time, and opportunity to prepare a defense.
Media reports first started in the late fall of 2017. The Legislative Auditors investigation began in
January 2018. Public Impeachment proceedings naming her as a subject the investigation began
in the House of Delegates on June 26, 2018, with the passage of House Resolution 201. The
Judiciary Committee of the House of Delegates investigated and publicly collected evidence and
testimony for a period of weeks, during which time the Respondent spoke with counse! for the
committee who advised her that she could attend the hearings, advised her to retain counsel, and
told her, in response to her query that she could testify at the hearings if she so chose. The
Respondent had a right to attend and question witnesses before the Judiciary Committee, and
other Justices named in the Impeachment Resolution exercised this right by sending Counsel.
The Respondent freely chose not to appear or send Counsel on her behalf to question witnesses
before the Judiciary Committee. The right to question witnesses during the Judiciary Committee
investigation was an extraordinary due process right, but the Respondent chose not to exercise

it.



The West Virginia Senate publicly adopted its rules on August 20, 2018, through Senate
Resolution 203. Thereafter, the Respondent has had nearly two months to prepare for trial and
has been afforded the opportunity to submit many motions to the Senate to influence the outcome
of the trial. At trial, she will be afforded all the rights defined in the Senate Rules including the
right to present evidence and question witnesses. During this entire time from the first media
reports through its conclusion, the Respondent has had and will continue to have ample
opportunity to present evidence of good management practices, championed by her during her
two decades on the Court and the five terms she has previousiy.served as its Chief Justice.
Moreover, she will have been able to watch the public trial of her colleague Justice Walker.

Although it is not entirely clear in the Motion, the Respondent seems to state that she
cannot be held individually responsible for alleged collective action. Respectfully, this is not a
tenable position. While Respondent did, and continues to, hold but a single vote on the Court,
she did have some measure and control of the directions, actions, and inactions of that body
especially during the times when she was its Chief Justice. She had, we contend, a duty to act to
effectuate certain standards, and in some manner, we allege, neglected to fulfill that duty,
resulting in maladministration. The trial shall be upon her specific contributions to the action or
inaction undertaken by the Court. Article XIV even notes clearly that, it pertains to “[t]he failure
by the Justices, individually and collectively, to carry out these necessary and proper
administrative activities”, and is thus, not solely an implement of collective punishment.

Even if we were to concede Respondent’s contention, the law is replete with numerous
examples of sanctions for individual punishment for collective action. Foremost among them
perhaps is the felony murder rule, dating back at least three hundred years, which, of course,
allows an offender's accomplices or co-conspirators to be found guilty of murder when an offender
kills (regardless of intent to kill) in the commission of a dangerous or enumerated crime. Binder
(2011). "Making the Best of Felony Murder". Boston University Law Review. 91. 403. This
provision, valid in West Virginia, is a clear example that, within the general framework of our
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concept of justice, individuals can be punished for collective acts of their colleagues—even those
acts of which they had no direct knowledge, would not have approved of, or had any ability to

control—when such acts are found to be heinous enough to merit such sanction. Given that this

standard is sufficient to apply in a criminal matter, where the loss of liberty for many years (and in
some jurisdictions, potentially even the loss of one’s life) is the direct penalty, it is difficult to argue
that in a political proceeding, where the only penalty is that of the shame of removal from office,
and the loss of certain remuneration and privileges, that Respondent cannot be punished for
collective actions of her colleagues or her neglect of duty in failing to prevent the same, if those
acts are found heinous enough to merit such sanction in the eyes of the Senate.

Respondent contends that “there can be no ‘maladministration’ where an individual Justice
no authority to ‘administer’ the Court.” The W.Va. Constitution, Art. VllI, §3 states that “The Court
shall have general supervisory control over all intermediate appellate courts, circuit courts and
magistrate courts.” It does not place this supervisory responsibility upon the Chief Justice alone,
but upon the Court as a whole. Whether Respondent felt able or effective in the administration of
the Court and its subordinate bodies is not for us to decide, but we do contend that she had that
duty to act and to supervise subordinate Courts as a member of the Court and its Chief Justice,
and that the extent to which she failed to effectively perform that duty is a fit subject for the
consideration of the Senate.

Art. IV, §9 of the W.Va. Constitution enumerates that “the House of Delegates shall have
the sole power of impeachment...[and] the Senate shall have the sole power to try
impeachments.” We believe, under the Separation of Powers doctrine, that it is the sole province
of those legislative bodies to determine for themselves what are and are not impeachable
offenses and to determine the manner in which they shall be presented. As noted, the United

States Supreme Court, in Nixon, supra, agrees with this position.



While Respondent is correct to note that she must have a separate and individual trial,
and correct, we believe, in that her culpability under the charges of Article X1V rests primarily upon
her own actions—and inactions, that she is not deprived of her ability to prepare defenses against
allegations cast against the Court as a whole. As a member of that Court, she must, we believe,
bear some share of the collective responsibility for its failures; this can, of course, be mitigated or
allayed by evidence which she may tender at trial showing her attempts to prevent or halt the
harmful behavior of that body which is complained of in the Atrticle.

It is, we concede, speculatively conceivable that an individual Justice could be convicted
by the Senate upon the charges specified in Article XIV based only on actions committed by the
other Justices or by the Chief Justice. However, we have no grounds to believe that to be a
possibility in the instant matter. As the trial upon the charges contained in Article XIV will be solely
for this Respondent individually, we anticipate that this trial will focus upon the Respondent’s
individual actions or inactions concerning the behavior specified in that Article, and to the extent
that her share of the collective responsibility is relevant, not merely upon the activities of the Court
as a whole, or the other Justices as a group, but principally and most significantly upon -her- part
in those activities during her tenure.

If we were to concede Respondent’s argument, individual punishment for collective acts
is not a forbidden legal principle. Moreover, we do not believe that this is what is intended, as
with regard to the Respondent, her trial on the allegations in article XIV will be focused upon her
actions or inactions. Thus, Article XIV is proper against Respondent, is not legally nor logically
flawed, and should not be dismissed.

Finally, the Respondent includes within her Motion a list of evidence in her favor which we
would argue only helps to demonstrate the need for a trial so that the Senate can make an
informed decision.

For the foregoing reasons, Respondent’s Motion that this matter should be dismissed must
be denied. The Board of Managers complied with the Constitution and provided the Respondent
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with adequate due process rights which she chose not to exercise during the House Proceedings.
Now, the Senate according to its duly adopted rules must comply with its constitutional duty and
exercise its sole jurisdiction over this matter.

Accordingly, Respondent’s Motion is without merit and we respectfully request this

Cl ot~

n Shott (WV Bar #3382)
C airman, Board of Managers of the
West Virginia House of Delegates
Brian Casto (WV Bar # 7608)
Robert E. Akers (WV Bar # 10791)
Counsel to the Board of Managers of the
West Virginia House of Delegates

Presiding Officer to deny the same.
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